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CONCURRING OPINION

| concur in the result of the majority opinion but would base that result on
different reasoning.

In McCallen v. City of Memphis, 786 SW.2d 633 (1990) the Supreme
Court abandoned the different standards of review between common law
certiorari and declaratory judgment and held:

Whether the action by thelocal gover nmental body islegislative or

administrative in nature, the Court should refrain from substituting

its judgment for the broad discretionary authority of the local

governmental body. Aninvalidation of the action should takeplace

only when the decision is clearly illegd, arbitrary, or cgpricious.

Therefore, this action (inaction) by the City of Decherd Commissoners
should be reviewed according to that standard. My review of this record does
not lead to the conclusion that the decision is "clearly illegal, arbitrary or
capricious." Therefore, the Chancery Court decr ee should be affirmed.

Further, | am moved to comment on the paragraph regarding legislators.
Many for ces affect the | egislative process at any level; some good, some not.
The judiciary should never be usurp legislative function; but we should be
avai labl e as a check on | egi slative actions which ar e unconstitutional or outside

legidlative province.

WALTERW. BUSSART,
SPECIAL JUDGE



